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A  M A N AG E R ’ S  T E N  C O M M A N D M E N T S

1 .  P R E F A C E

Up until the late 1990s, managers of Slovak companies were in practice, if not under

the law, virtually immune from liability for the breach of their statutory duties towards

the company, its shareholders or its creditors. With Slovakia’s efforts to harmonise its

legislation with the EU, a global resurgence of shareholder and creditor activism, and

a sudden spotlight being tuned on management responsibility in the wake of corporate

scandals on both sides of the Atlantic, the situation is changing. More and more

company managers are being put under detailed scrutiny and have been asked to

explain their actions and decisions. The 2001 amendment to the Slovak Commercial

Code1 (the Amendment) introduced new obligations and specified more precisely the

position and liabilities in relation to the management of Slovak companies.  Following

the Amendment, further legislative changes affected numerous other statutes that now

jointly constitute the legal framework for management responsibility and liability

under Slovak law.

This brochure aims to provide a concise overview of that framework, centred around

the relevant provisions of the Commercial Code, but also commenting on other

statutes such as the Bankruptcy Act, the Accountancy Act, the Stock Exchange Act,

the Securities Act and the Criminal Code. It should be a welcome reference for any

manager of a Slovak company, be it an executive manager responsible for the handling

of the day to day business or a majority shareholder nominee who spends most of

his/her time outside of Slovakia and has few executive duties.  The brochure also

highlights some key areas where Slovak law differs from common law jurisdictions,

particularly England and the USA (or where it is similar to jurisdictions such as

France and Germany). 2

Please note that this brochure is for general information purposes only, does not

constitute legal advice and may not be relied upon by any person without the prior

written consent of Allen & Overy.  For advice on any particular matter, please contact

Igor Pálka, Hugh Owen or Martin Magál on (+421) (2) 5920 2400.  You can visit

our web site at www.allenovery.com.

1 Act No. 500/2001 Coll., effective from 1st  January 2002 (see our previous brochure on this topic).

2 Corporate law in the US is a state law issue.  References in this brochure made to US or American law are

to the laws of the state of Delaware, which has the most highly developed law.
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2 .  G E N E R A L

Before discussing the rules applicable to managers, we thought it helpful to summarise

some general principles of Slovak law.

2.1 - Structure of Slovak companies

Slovak company law follows the continental European approach to corporate structure,

with joint-stock companies having two tiers of managing bodies: a managing body

deciding on the executive management of the company and a second body supervising

the activities of the executive management (see section 2.2(c) for further details).

Compared to the common law system, the structure of a Slovak company does not

resemble the single board structure found in the Anglo-American system. Similarities

can, however, be found in continental jurisdictions such as Germany, France or the

Netherlands. The division of power within a company is designed so that the strategic

and executive decisions relating to the company’s operation are taken by its executive

management (referred to as štatutárny orgán or štatutárne orgány in Slovak3), whereas

controlling powers are vested in the supervisory board.

Since the most commonly used legal forms in the Slovak Republic are the spoločnosť

s ručením obmedzeným (s.r.o.) (limited liability company) and the akciová spoločnosť 

(a.s.) (joint stock company), the discussion below mainly addresses the structure and
management of these two corporate forms.

2.2 - Who is a Manager?

For the purposes of this brochure, a Manager means an individual holding one of the

following positions:

� an executive (konateľ) of a limited liability company (s.r.o.);

� a member of the board of directors (člen predstavenstva) of a joint-stock company

(a.s.);

� a member of the supervisory board (člen dozornej rady) of a limited liability or

joint-stock company;

� a general proxy (prokurista) of a limited liability or joint-stock company;

� the head of a registered branch office of a foreign company (vedúci organizačnej

zložky);

� any person empowered to perform managerial functions and act on behalf of the

company under its by-laws.

3 Not to be confused with the English expression “statutory body”, which refers to a corporate body created

by legislation.
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Each of these managerial positions must be held by an individual. A legal entity (for

example a company) cannot be a Manager of a Slovak company. This is also the

position in the USA and should be contrasted with the position taken in England or

Netherlands, where a private company can appoint another company as its director

(manager), and where it is commonplace for a company to employ another company

as its company secretary (a company secretary deals with the administration of the

company including updating the statutory records and making statutory and

regulatory filings).

Another difference between English and Slovak law is that it is possible to become a

director’ of a company in England without having been officially appointed.  For

example, if the officially appointed directors are accustomed to act in accordance with

the instructions of another person, that person may be a “shadow director” of the

company and may incur the same liabilities as if he were an officially appointed

director.4

The methods of appointment and functions of each type of Slovak Manager are as

follows:

(a) Executive (konateľ)

A limited liability company is represented by one or more executives. Decisions

concerning the management of the limited liability company must be taken by the

majority of executives. The first executives are appointed by the founders in a

Memorandum of Association. The general meeting appoints further executives.

The executives can act independently, unless the by-laws provide otherwise.  A

person who has been convicted of an intentional crime relating to business cannot

be appointed as an executive.

(b) Member of the board of directors (člen predstavenstva)

The board of directors is a collective body that acts on behalf of a joint-stock

company. It has the competence to decide on any matter that is not expressly

vested in the general meeting or the supervisory board by law, or the articles of

association of the company. Although there is neither a maximum nor a

minimum number of members, a board usually has at least three members.

Members of the board are elected by the general meeting of the company, unless

the articles of association provide that they are to be elected by the supervisory

board. As with an s.r.o., convicted criminals may not be appointed to the board

of directors.

4 Professional advisers to and parent companies of a company cannot become its “shadow director”.
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(c) Member of the supervisory board (člen dozornej rady)

A supervisory board is mandatory in a joint-stock company (a.s.), but only optional in an

s.r.o.. Although members of the supervisory board are merely given the task of

supervising and inspecting the executive management of the company, the principles and

scope of their liability are exactly the same as those applicable to the board of directors.

A person cannot be a member of both the board of directors and the supervisory

board. A member of the supervisory board may not act as a proxy for a

shareholder at the company’s general meeting.

The supervisory board must consist of at least three members. Members of the

supervisory board are elected by the general meeting.  If the company has more

than 50 full-time employees at the time of election, two-thirds of the supervisory

board members are elected and removed by the general meeting and one-third by

the employees of the company.

(d) Head of a registered branch office (vedúci organizačnej zložky)

A registered branch office is a local branch of a foreign company5. As with Slovak

companies, branch offices are registered at the Slovak Commercial Registry. A

branch does not have its own legal personality, but is considered to be a part of its

foreign parent entity.  Actions on behalf of a branch office can be undertaken by

both the founder of the branch office (the company that established the branch

office) and the head of the branch office (the individual formally appointed to run

the local operations).  Generally, the head of the branch office is entitled to act in

all matters relating to the branch office on behalf of the founder.

Although the status of a head of the branch is more akin to a general proxy, his

responsibility and liability is likely to be judged similarly to that of executives and

members of the board of directors.

(e) General proxy (prokurista)

A company, represented by its executive management, can issue a general power of

attorney to a person authorising that person to act on behalf of the company in all

matters relating to the operation of the company.  If that general power of attorney is

registered at the Commercial Registry, the relevant individual becomes the general proxy

(prokurista) of the company. A company can have several proxies. Once registered, the

proxy is entitled to act in all matters where a specific power of attorney would normally

be required (e.g. representation of a company before a court).  The proxy is not,

however, entitled to sell and encumber real estate, unless specifically empowered by the

company to do so. As in the case of other types of Managers, internal corporate

restrictions relating to acts of the proxy are not effective vis-à-vis third parties.

5 Refers also to entities that are not recognised as companies under their domestic jurisdiction, e.g. a UK

partnership.
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Since the authority of the general proxy is merely derived from the authority of the

executive or the board of directors, there is some uncertainty as to whether a

proxy can be held liable for his actions in the same way as other types of

Managers, or whether he would only be liable to the executive managers who

appointed him. This issue has not so far been resolved by any court precedent.

Given the similarity in functional powers and the potential risks involved, we

would advise treating general proxies in the same way as executives and members

of a company’s board.

2.3 - The relationship between the Manager and his company

Under Slovak law, the duties and responsibilities of a Manager towards his company

take precedence over any other relationship that the Manager has in relation to his

position, in particular any relationship that the Manager has with the company’s

majority shareholder. This is very important and often not properly understood. The

relationship between a Manager and the company is governed (in reverse order of

priority) by: (i) a management or mandate agreement; (ii) the corporate documents

of the company; and (iii) the provisions of the Commercial Code.

This order of priority is mirrored in England and the USA, although it is important to

note that there are also a variety of common law fiduciary duties and obligations that

act in parallel with their companies legislation.  Furthermore, for companies listed in

the UK, on a US securities exchange (for example the New York Stock Exchange or

Nasdaq) or registered with the Securities and Exchange Commission (the SEC) there

are additional requirements going beyond those which are required by statute.

Under Slovak law, management agreements (zmluvy o výkone činnosti) must be in

writing and must be approved by the company’s general meeting before becoming

effective.  If any aspects of the Manager-company relationship are not covered by the

management agreement, the provisions of the Commercial Code on mandate

agreements would apply, unless expressly excluded. As far as the liability of a

manager is concerned, a management agreement cannot exclude or limit the statutory

liability of a manager.

Although this is not required by law, like their English and American counterparts

most Slovak companies insist that their Managers enter into management agreements

with them. These usually summarise the mandatory rules on management

responsibility and liability and deal with certain specific issues concerning the

relationship between a company and its managers, such as remuneration, bonus

arrangements, conflicts of interest and termination provisions. Although viewed more

as a formality in the past, a trend towards more robust and thorough management

agreements appears to be slowly taking root in Slovak corporate practice. This is

helped by the relatively wide discretion that the company and the Manager have in

agreeing the terms of the management agreement.
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Besides (or instead of) management agreements, the rights and obligations of

Managers can also be set out in a company’s by-laws (foundation deed or articles

of association). Such provisions would normally be less detailed than those found

in a management agreement and would merely expand the applicable statutory

rules.

3 .  T H E  C O M M A N D M E N T S

Having dealt with the basic set-up of Slovak corporate law, we now turn to the

individual “commandments” a Manager must observe in exercising his function.

3.1 - Thou shalt not kill - the exercise of due care and skill

A Manager must exercise due care and skill in performing his functions.  The law

provides for a Manager to be judged against the criteria of “professional care”,

requiring the Manager to possess not just general knowledge, but a higher level

knowledge, skill and experience expected of a professional manager in the relevant

business sector. This does not mean that each Manager must have a background

in the relevant business sector (e.g. a specific education or prior experience), but it

does mean that the lack of such a background may not serve as an excuse to the

Manager’s liability for incompetent conduct.

It is not possible to define exactly the boundaries and the content of “professional

care”. In most cases it should be enough to view it as a general duty to act with a

reasonable level of knowledge of relevant matters, taking into account the nature of

the company’s business. Compliance with this duty cannot be assessed solely on

the individual task undertaken by the Manager and the obligations expressly

spelled-out in statute, the internal guidelines of the company or individual

instructions. It should instead be assessed against the general spirit of

“professional care”.

An important aspect to note is that the law does not seek to sanction bad commercial

decisions, as these can be made even when exercising professional care. There is no

legal obligation for the Managers to manage a company successfully. A Manager

cannot be held liable for losses or damages incurred simply as a result of market

conditions or developments. On the other hand, a Manager can be held liable for

damages caused by a commercial decision if, when making the decision, he did not

exercise professional care. For example:
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The CEO of an industrial company, upon realising that the company’s revenues are received in

currency A while costs are being paid in currency B, decides, without giving much thought to or

discussing the issue with his CFO, to exchange a large amount of currency A for currency B in

the expectation of a favourable exchange-rate development in the future. The exchange rate moves

against the expectation and the company incurs a huge loss.

There is a high risk of the CEO being held in breach of his duty of professional care.

If instead the CEO made the decision after having analysed and discussed the issue

with his CFO and them both having studied several forecasts by a reputable bank

suggesting that a positive move in the exchange rate was very likely, he could feel

relatively safe that he had fulfilled his duty of professional care.

3.2 - Thou shalt not bear false witness - the duty to make informed decisions

The obligation of Managers to act with professional care is closely linked to the

obligation to consider all available information relating to the subject of a decision. A

Manager must exercise his duties diligently and must keep himself informed about the

company’s affairs. Every Manager is under an obligation actively to seek out

information relevant to the management of the company.  A Manager should not take

any management decisions unless he is sufficiently confident that he is in possession

of all relevant data necessary to make the decision.  There are no legal guidelines as to

what extent a Manager should conduct research, and each case is assessed

individually. However, applying common sense and a materiality test to the decision

required should give a good indication of the scope of information gathering required.

In the absence of more precise criteria, the “golden rule” of exercising professional

care would apply to ascertain whether the obligation to make an informed decision has

been fulfilled. Seeking information from the wrong source is likely to be considered a

breach of a Manager’s duties, for example:

A company receives a draft agreement from a counterparty. The CEO, eager to cut company

spending on external lawyers and remembering that his friend has recently dealt with a lot of

legal issues relating to her divorce, asks her to have a look at the agreement. The friend reviews

the agreement and informs the CEO that it looks OK. The agreement is signed and 6 month’s

later the company is faced with a big claim under an excessive penalty provision contained in the

agreement.

There is a high risk of the CEO being held in breach of his duty to make informed

decisions.
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3.3 - Thou shalt not take the name of the Lord in vain – the duty of confidentiality

A Manager owes a duty of confidentiality to his company. A Manager cannot pass

information to a third party if its disclosure may cause damage to the company or

jeopardise the interests of the company or its shareholders.  Further to this general

obligation, a Manager has a specific duty of confidentiality in respect of any

information constituting the company’s “business secrets”, as defined by the

Commercial Code. The definition of “business secrets” is wide and includes almost

any information relating to a company that is not commonly accessible to third

parties. Whether information is confidential or not is to be judged in the light of trade,

custom and practice.

From the very nature of their positions, Managers have access to a lot of privileged or

otherwise valuable information that could be of use to the company’s competitors

or other third parties. Managers are often faced with the situation where they are

requested to disclose this information.  The duty of confidentiality under Slovak law

prohibits a Manager from disclosing any confidential information relating to the

company if there is an actual or potential conflict between the interests of the company

and the individual or entity to whom the information is to be provided. This obligation

should be interpreted alongside the general duty to act in the best interests of the

company.  This duty is not aimed only at preventing the disclosure of information to a

company’s competitors, but also applies to the provision of sensitive information to

shareholders or employees of the company. In certain circumstances, a mere

notification that a subject is to be discussed by the management of the company may

itself be a breach of the duty of confidentiality.

A Manager may often be faced with a dilemma as to whether his confidentiality

obligation takes precedence over, for instance, the obligation to provide information to

shareholders (see 3.6 below). Although no judicial guidance has yet been provided by

Slovak courts, it appears that protecting the interests of the company (by not

disclosing certain information) should take priority over honouring the rights of

shareholders to receive information.

3.4 - Thou shalt have no other gods before me – the primacy of the company’s interests

A Manager must at all times act in good faith and in what he considers to be in the

best interests of the company.  The best interests of the company can be ascertained

by reference to various criteria, for example the aims with which the company was

established, its shareholder structure and its short- and long-term business plans

(which may include plans for profitability, market share, technological supremacy). In

many cases, the survival of the company’s economic (not necessarily legal) existence

will top the list of its best interests.
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While the best interests test generally focuses on the interests of the shareholders

(see 3.6 below), in certain situations it will derogate from this standard:

(a) if the company is insolvent or nearing insolvency, the interests of the creditors

will prevail over the interests of shareholders (see section 3.7 below); and

(b) a Manager is not entitled to give precedence to the interests of only one or a part

of the shareholders.

If the company is part of a group of related companies, the Manager may take into

account the interests of the other companies in the group (or the interests of the group

as a whole) only to the extent that it is also in the company’s best interests to do so.

This is the same as the position in England. A Manager will not normally be acting in

the best interests of the company if he causes the company to act in a manner which is

in the best interests of the group but contrary to the interests of the company itself, for

example:

Company A has a single majority shareholder holding 66% of its shares and a large number of

individual minority shareholders holding the rest. Company A is being managed as part of the

majority shareholder’s group. A lucrative tender is announced in which Company A and

Company B (which is 100% owned by the majority shareholder) can participate. Mr. X, who is

the manager of both companies (and a nominee of the majority shareholder of Company A)

decides that only Company B will take part in the tender, so that the majority shareholder keeps

100% of the profit from the transaction. There is a high risk of Mr. X being held in breach of his

duty to act in the best interests of Company A.

Competitive conduct

Competitive conduct is one of the areas of the Manager-company relationship to

which strict rules apply under Slovak law. These rules cannot be derogated from by

any agreement, the foundation deed or the articles of association of the company. If a

Manager acts for two companies that carry out the same or similar types of business

and which are not part of the same group, he would be in breach of the provisions

prohibiting competitive conduct. Following the determination of such a breach, each

of the two companies would have a claim against the Manager requiring him to

surrender any benefit that he received as a result of his conduct. This claim is for any

benefit received by the Manager in a personal capacity, and not for the benefit that the

other company received due to the Manager’s activities. However, the latter claim

could be brought against the Manager as a claim in damages.

A typical conflict position will arise where a Manager is the member of the board of

two companies and he authorises one company to take up a business opportunity

which he could have directed to the other company.  For this reason it is not advisable

for one person to be a Manager of two competing companies, unless both are wholly

owned by the same parent entity.
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3.5 - Thou shalt not steal - rules against undue benefit and insider dealing

Under Slovak law the company may conclude a loan agreement with a Manager (or

with his relatives or close associates) only with the prior approval of the general

meeting of the company.  In England, except in prescribed circumstances, loans to

directors are prohibited and may constitute a criminal offence.  Similarly, in the USA

the Sarbanes-Oxley Act of 2002 has prohibited loans to directors of public companies

(although loans to directors of private companies are not subject to the Sarbanes-Oxley

restrictions).

If a Slovak company is to acquire or dispose of assets the value of which exceeds one

tenth of the company’s registered capital and the Manager (or his relatives or close

associates) are the counterparties to the transaction, it may only be entered into with

the prior approval of the general meeting of the company.  This is materially the same

as the position under English law.

3.6 - Honour thy father and thy mother - respect for shareholders

General Slovak law principles and the articles of association of a company give

Managers general management powers and preclude the shareholders from interfering

with the day-to-day management of the company.  The powers of Managers are,

however, limited by the duties they owe to the company and its shareholders.

One of the fundamental responsibilities of Managers is to provide shareholders with

information relating to the company.  In the case of an s.r.o., Managers must provide

shareholders with information regarding the company and must enable shareholders to

inspect the company’s documents.  In the case of an a.s., Managers are obliged

to provide a shareholder with complete and true information upon request at the

general meeting.  Managers can only refuse to provide the information if it would be

against the law or could cause harm to the company or a controlled company.

Managers cannot, however, refuse to provide information regarding the economic

position of the company and the status of its property.

It is uncertain whether the protection of the company’s business secrets takes

precedence over the shareholders’ right to receive information (see 3.3 above).

3.7 - Thou shalt not covet thy neighbour’s ass - the duty to treat creditors fairly

In a solvent company, a Manager should take into account the interests of the

shareholders when assessing the company’s best interests. However, where the

company is insolvent or nearing insolvency, the interests of the creditors (as a whole)

will become the most significant element in determining how the Managers’ duties

should be discharged. Whilst this does not mean that the Manager should ignore other

considerations, the interests of creditors will assume prime importance. The rationale

for this is that, in the event of financial difficulties, the company’s assets practically

belong to the creditors.
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To respect the rights of a creditor means to protect the value of the company’s assets

from which a creditor’s claim could be satisfied. The main areas of concern are:

(a) Liabilities before incorporation of the company

Persons acting on behalf of the company before its registration at the Commercial

Registry are bound by strict rules in relation to accepting obligations on behalf of

the company. Managers, if acting on behalf of the company prior to its

incorporation, are personally liable to creditors for obligations taken contrary to

the law or obligations that were not approved by the company after its

incorporation (see section 3.10 below).

(b) Decrease of registered capital

Under Slovak law (as with the majority of company law systems) the decrease of

a company’s registered capital should not worsen the ability of a creditor to

collect amounts owed to it.  If the Managers of a company decide to decrease the

registered capital of the company, they must immediately notify the creditors.

The notice must be sent to all known creditors of the company and

simultaneously published in the Commercial Bulletin.

Slovak law also gives creditors the right to request additional security from a

company decreasing its registered capital. It is impossible, however, to enforce

such right effectively given the flawed wording of the relevant statutory

provisions.

(c) Insolvency

After the company has been notified that a petition for its bankruptcy has been

submitted to the relevant bankruptcy court, it must limit its business activities

and must avoid any conduct that could lead to a diminution of its property.

Although worded as a duty of the company and not its individual Managers, it is

conceivable that the Managers could be held personally liable for its breach.

In Slovak law there are provisions which relate to actions before technical

“insolvency”.  If, before its insolvency, a Slovak company entered into a

transaction with its Manager or a company in which the Manager is a member of

the executive management and as a consequence of such transaction the

company’s creditors can claim to have incurred a loss, then the creditors would

have the right to claim compensation for the loss from the second company or the

Manager (if the Manager personally profited from such transaction) and seek

have the transaction declared void.  Similar (and in fact broader) provisions

apply in England and the USA through both statutory provisions and common

law fiduciary duties of directors.
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Please note that under Slovak law, a manager is under the obligation to file a

petition for bankruptcy or composition proceedings if the company has been

overindebted continuously for a period exceeding 60 days.

3.8 - Thou shalt use the company’s funds wisely

A Manager is under an obligation not to misapply the company’s funds and

other property.  This restriction applies generally, and not just in relation to

misappropriation for the personal benefit of the Manager. For instance, a Manager

must not authorise the unlawful distribution of the company’s profit.  Moreover, a

Manager who authorised the unlawful distribution of funds obtained from a decrease

of the registered capital of the company is liable to return those funds to the company.

Similarly, in relation to the increase of the registered capital of the company, Managers

are jointly and severally liable to pay to the company the nominal value of any shares

that were subscribed illegally.

3.9 - While you remember the Sabbath day – delegating powers responsibly

Under Slovak law a Manager is entitled to act on behalf of the company from the day

of his appointment to one of its statutory bodies. Within 30 days of his appointment,

an application for his registration in the Commercial Registry must be filed.

An executive or a member of the board of directors is not the only person in whom

management powers can be vested. Under certain circumstances a member of a

supervisory board, a general proxy acting on behalf of the company or the head of

a branch would be considered to be a Manager.  In addition, a Manager can delegate

his powers to third parties under a power of attorney.  A distinction must be made

between: (i) a power of attorney issued by the company itself; and (ii) a power of

attorney issued by a manager to a third person authorising him to act as the Manager’s

attorney.  For the purposes of this brochure, we analyse only the latter.

The most important issue relating to the delegation of power through a power of

attorney is that of the attorney exceeding the rights delegated to him.  Generally, an

attorney is only entitled to act within the limits set by the power of attorney. The rights

and obligations arising from the attorney’s activities are directly acquired for and on

behalf of the Manager.  If an attorney exceeds his powers, the Manager would be

bound by the act of the attorney only if the Manager formally approves the act. The

Manager must, without unreasonable delay on becoming aware that his attorney has

exceeded his powers, notify the party with which the attorney has had dealings. If the

Manager fails to do so, the act of the attorney will be considered as binding on

the Manager.  This is substantially more principal-friendly than the position under

English law, where is it much more difficult for a principal successfully to avoid

transactions entered into by an attorney acting outside his powers, particularly if the

principal is a company.
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3.10 - Thou shalt not betray an unborn child - treatment of a company before incorporation

Even before a company is registered at the Commercial Registry, actions can be

carried out in its name from which obligations can arise. As with other jurisdictions,

the company does not, however, assume such obligations automatically upon its

incorporation.  The people who acted on behalf of the company are jointly and

severally liable for the obligations unless and until the company’s first general meeting

ratifies the obligations. There are, however, certain rules that apply in relation to this

liability.

(a) Who can act on behalf of the company prior to its incorporation?

The right to act on behalf of a company prior to its incorporation is not vested in

its management.  Any person can act on behalf of the company prior to its

incorporation but the persons acting on behalf of the company are bound by

obligations assumed on its behalf until approved by the company or its

participants.

(b) When is a person entitled to act on behalf of the company?

The moment from which a person purporting to act on behalf of a company is in

fact entitled to act on its behalf is not defined by statute and must be assessed by

the company once it is incorporated.  It appears, however, that it is the type of act

done on behalf of the company that is the determining factor rather than the

timing of the act.

(c) Types of acts that can be done on behalf of the company

The company can only assume obligations that relate to incorporation of the

company.  Typical examples of such acts would include the authorisation to

conduct business (e.g. a trade licence), entering into lease agreements for the

lease of business premises and mandates or other agreements aiming to obtain

legal advice relating to the establishment and incorporation of the company.  Acts

done before incorporation should be strictly limited to those necessary to prepare

the company for its future business activity.

Should the persons acting on behalf of the company prior to its incorporation

have doubts as to whether a certain act can be approved by the company after its

incorporation, the law sets forth the possibility to add conditions to the obligation

(on the approval of the company) once the company is incorporated.

If the person acting on behalf of the company exceeds these limits, he will not

only be bound to fulfil the obligations arising from his act but would also be

liable for any damage caused to the company.
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(d) Assumption of obligations by the company

The company is deemed to be bound by all acts done on its behalf if they are

approved by the relevant body or all participants/shareholders of the company

within three months after its incorporation. No further action is necessary to

transfer the rights and obligations to the company.  The approval of the acts by

the company has to be communicated to the creditors.

4 .  F R O M  P U R G A T O R Y  T O  H E L L  –  C O N S E Q U E N C E S  F O R  M A N A G E R S

B E H A V I N G  B A D L Y

Sanctions for Managers’ misconduct include liability to compensate the company or

third parties for damages, personal assumption of certain obligations of the company

by the manager and criminal liability.

4.1 - Liability for damages

Managers who breach their duties are jointly and severally liable to compensate the

company for any damage caused.  In companies with collective decision making,

all Managers who voted for a decision that caused damages bear joint and several

liability vis-à-vis the company. Sometimes, joint and several liability of the

management team can be established even under a series of independent acts (either

deliberate or negligent) of the individual Managers, provided that such acts

collectively cause the damage.

Once liability for damages has been established, the company may seek compensation

from any or all of the Managers involved, irrespective of their individual level of

involvement. Each Manager has the obligation to provide full compensation,

regardless of whether the company has also lodged compensation claims against other

Managers.

Under Slovak law, the amount of compensation would be calculated as the sum of

actual damage plus any loss of profits by the company.  The company would have to

prove not only that a Manager breached his duties but also that damage was incurred

as a direct consequence of the Manager’s misconduct. Overcoming this burden of

proof is not easy even in relatively straightforward cases.

Managers are exempt from liability if they can prove that their actions were done bona

fide and with professional care. No liability will rest on the Managers for actions that

were meant to give effect to a resolution of the company’s general meeting, provided

such resolution complies with the law and the company’s articles of association.

Any agreements between a Slovak company and its Managers excluding or limiting

their liability are void. A company may however waive or settle a claim against a

Manager after three years from the date of the act in question. It should be noted that,
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like in many jurisdictions, Slovak law does not prohibit indemnity agreements between

a Manager and the company’s shareholders. These would not be uncommon

especially in circumstances where foreign Managers employed by the parent company

are seconded to its Slovak subsidiary.

If a company is hesitant in bringing claims against its Managers, claims can also be

brought by the company’s creditors (in their own name and on their own behalf), if

the company’s assets are not sufficient to settle the amounts owed to the creditors.

If the company is insolvent, claims against former Managers can only be presented by

the bankruptcy trustee administering the assets of an insolvent company.

4.2 - Personal guarantee of the company’s obligations

It is a general principle that Managers are not personally liable for the obligations of

the company.  However, there is an exception that applies if the following conditions

are satisfied:

(a) the Managers have, by breaching their duties, caused damage to the company;

(b) the company has not claimed these damages from the Managers; and

(c) the company’s creditors have not been able to satisfy their debts from the

company’s assets.

If all of these three conditions are met, the Managers would be personally liable to the

company’s creditors jointly and severally up to the amount for which they are liable to

the company.

As in the case of the liability of the company itself, Managers will be exempted from

any liability if they can prove that their actions were done bona fide and with

professional care or if they prove that they were fulfilling the resolution of the

company’s general meeting, provided such resolution complies with the law and the

articles of association.

A Manager should assume that whenever a company breaches its legal obligations

(mostly under the law, but potentially also under contract), this may lead not only to

the company’s but also the manager’s personal liability for the breach. This area of

Slovak law is underdeveloped and very little judicial precedent exists.

4.3 - Criminal liability

By accepting office, a Manager puts himself in the position where he can be held

criminally liable for a number of criminal offences that would not apply to him as a

private person.  Since under Slovak law a legal entity cannot be held liable for

committing a crime, it is the company’s representatives who are prosecuted for its

criminal actions.
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The range of Slovak criminal offences to which the Managers are exposed is quite

wide.  The following are examples of crimes which would be applicable to managers

of commercial companies:

(a) business crimes, such as unlawful trading, endangering trade secrecy or bank

secrecy, forging or manipulating information in economic and business records

(e.g. financial statements, accounting books), manipulation of a public tender

or public sale or, failure to pay taxes and insurance premium/contributions;

(b) crimes grossly violating civil cohabitation, such as vilification (e.g. making

untrue negative statements about a competitor’s business) or impairing the rights

of third persons;

(c) crimes against property such as fraud, putting a company’s creditor into a

disadvantageous or advantageous position against other creditors, manipulations

in relation to bankruptcy and composition proceedings.

The following should be noted in relation to the criminal liability of Managers under

Slovak law:

� generally, wilful intent is required for an act to be classified as a criminal offence,

although negligence may also suffice in certain cases stipulated by law;

� in the case of certain criminal offences, preparation, collaboration and attempt to

commit the offence is punishable to the same extent as the actual committing of

the offence;

� a private entity may not bring criminal proceedings against another person; this is

an exclusive power of the state prosecution service.  The prosecution can,

however, be commenced on the initiative of a private person (shareholders, trade

unions, competitors, creditors etc.) filing a complaint with the prosecutor;

� the time within which a criminal prosecution must be initiated is limited by law

and depends on the type of criminal offence and its circumstances.  In relation to

the offences mentioned above, the limitation period would be from 3 to 10 years

from the time of commission of the offence. The sanctions for criminal offences

include fines as well as imprisonment, or a ban on future business activity.  The

wrongdoer would also be under an obligation to compensate the harmed party for

any damage suffered;

� the Slovak Criminal Code recognises the concept of “effective regret” meaning

that conduct normally falling within the definition of a criminal offence would

not, under certain circumstances, be considered as criminal conduct.  For

instance, the failure to pay taxes ceases to be criminal, if the unpaid tax is paid

before the commencement of the main court proceedings.
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 d
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 c
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 d
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 c
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c
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 d
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c
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 c
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c
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c
to

rs
 h

a
v
e
 n

o
 g

e
n

e
ra

l 
d

u
ti

e
s

to
w

a
rd

s 
c
o
m

p
a
n

y
’s

 c
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 d
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c
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 b
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 d
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 d
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c
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 d

u
ri

n
g

te
c
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 d
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 c
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 d
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c
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b
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 c
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 d
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 f
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h
e
 b
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d
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 d
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c
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 c
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c
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 c
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c
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 c
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e
 l

a
w

 o
f 

a
g
e
n

c
y
, 

th
e

c
o
rp

o
ra

ti
o
n

 m
a
y
 b
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c
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 o
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a
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 c
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 b
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c
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h
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 b
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 b
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 c
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c
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 b
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b
u

t 
th

e

c
o
rp

o
ra

ti
o
n

 m
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 b
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 b
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 m
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 b
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 c
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 p
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c
ts

 m
a
d

e
 b
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 c
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 b
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c
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 m
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 b
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 l
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 d
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 b
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 b
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 d
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 d

ir
e
c
to

rs
 m

a
y

b
e
 h

e
ld

 l
ia

b
le

 p
e
rs

o
n

a
ll
y
 a

n
d

 t
h

e

sh
a
re

h
o
ld

e
rs

 a
re

 l
ia

b
le

 v
is

-à
-v

is
 t

h
e

c
o

m
p

a
n

y
 t

o
 t

h
e
 e

x
te

n
t 

th
e

re
g
is

te
re

d
 s

h
a
re

 c
a
p

it
a
l 
is

 n
o
t

c
o

v
e
re

d
 b

y
 t

h
e
 a

ss
e
ts

 o
f 

th
e

c
o
m

p
a
n

y
 u

p
o
n

 e
n

tr
y
 i

n
to

 t
h
e

c
o
m

m
e
rc

ia
l 

re
g
is

te
r.

C
O

M
P

A
R

IS
O

N
 O

F
 B

A
S

IC
 M

A
N

A
G

E
R

S
’ 

D
U

T
IE

S
 U

N
D

E
R

 S
E

L
E

C
T

E
D

 J
U

R
IS

D
IC

T
IO

N
S

E
N

G
L

A
N

D
U

.S
.A

.6
F

R
A

N
C

E
G

E
R

M
A

N
Y
7

6
C

o
rp

o
ra

te
 l

a
w

 i
n

 t
h

e
 U

S
 i

s 
a
 s

ta
te

 l
a
w

 i
ss

u
e
. 

 R
e
fe

re
n

c
e
s 

in
 t

h
is

 b
ro

c
h

u
re

 m
a
d

e
 t

o
 U

S
 o

r 
A

m
e
ri

c
a
n

 l
a
w

 a
re

 t
o

 t
h

e
 l

a
w

s 
o

f 
th

e
 s

ta
te

 o
f 

D
e
la

w
a
re

, 
w

h
ic

h
 h

a
s 

th
e
 m

o
st

 h
ig

h
ly

 d
e
v
e
lo

p
e
d

 l
a
w

.

7
T

h
e
 f

o
ll
o

w
in

g
 r
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 b
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c
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 c

o
rp

o
ra

ti
o

n
. 

In
 G

e
rm

a
n

y
, 

th
e
 G

m
b

H
 i

s 
b

y
 f

a
r 

th
e
 m

o
st

 c
o

m
m

o
n

 p
ri

v
a
te

 c
o

m
p

a
n

y
 f

o
rm

 o
f 

a
 b

u
si

n
e
ss

 e
n

ti
ty

.


